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A. IDENTITY OF PETITIONER

Kebede Abawaji, petitioner here and appellant below,
asks this Court to accept review of the Court of Appeals
decision terminating review designated in Part B of this
petition pursuant to RAP 13.3(a)(2)(b) and RAP 13.4(b).

B. COURT OF APPEALS DECISION

Mr. Abawaji seeks review of the decision by the Court of
Appeals dated December 6, 2021, a copy of which is attached.

C. ISSUES PRESENTED FOR REVIEW

1. The statute governing post-conviction DNA testing
entitles an indigent person to seek the appointment of counsel.
The Court of Appeals ruled the trial court had discretion to
deny Mr. Abawaji’s request for counsel because he did not
prove he was indigent, even though he qualified as indigent
throughout the court proceedings and is an immigrant from
Ethiopia with limited English skills serving a long prison
sentence. When a trial court denies a person’s request for

counsel for untenable reasons, has the court abused its



discretion and should this Court review whether erroneously
denying counsel to a person who lacks basic English skills is
manifestly unreasonable, contrary to the controlling statute and
presents an untenable risk of an unreliable result?

2. To decide a request for post-conviction DNA testing,
the court must presume favorable DNA evidence exists and
assess how it would impact the case. The Court of Appeals
insisted this standard of review does not require it to treat
favorable DNA results as benefitting the convicted person. It
deferred to the trial judge, even though she had not presided at
trial, refused to appoint counsel to aid Mr. Abawaji, and
focused on th prosecution’s allegations rather than the
beneficial results of favorable DNA testing. Should this Court
grant review where the Court of Appeals applied the wrong
standard and unreasonably denied the request for DNA testing?

D. STATEMENT OF THE CASE

Kebede Abawaji was born and raised in Ethiopia.

9/30/15RP 497; 10/5/15amRP 11-12. He learned English as an



adult. 10/5/15amRP 15. He moved to the United States with his
wife, Tigist Belte in 2003 but remained closely connected to
the Oromo community and closely tethered to their cultural
mores. Id.; 10/5/15amRP 27-29, 64.

By 2015, the couple had separated and then divorced
when Ms. Belte began seeing another man. 10/5/15pm 41, 61-
62.
In Mr. Abawaji’s culture, if a married woman takes a lover, the
lover and his family and friends will attack or kill the husband.
10/5/15amRP 61-62. He became increasingly paranoid, grew
afraid his life was in danger, and thought there was a plan to
Kill him. 10/5/15amRP 61-62; 10/5/15pmRP 35-36, 66-67, 75.

On the day of the charged offense, Mr. Abawaji
encountered Ms. Belte outside her home. 10/5/15pmRP 82.
According to Mr. Abawaji’s trial testimony, she grabbed him,
he pushed her away, and they fell to the ground with him on
top of her. Id. He saw she was bleeding and called 911. Id. at

82-85. When the 911 operator did not seem concerned, he told



the 911 operator he hit his wife with hammer because he
wanted help to come quickly. Id. at 87-88.

At trial, he testified that he did not use this hammer to hit
his former wife. 10/5/15pmRP 87. He explained he was afraid
to tell the police his statement to 911 was not true because he
feared the police. 10/5/15pmRP 87, 91.

Ms. Belte was unsure whether he used the hammer as the
prosecution alleged. She said she saw him holding “kind of” a
hammer but she fell unconscious as soon as she was hit one
time in the head. RP 542-53.

The police found a hammer in Mr. Abawaji’s trunk and
collected it in a secure container. 9/29/15RP 369; 10/1/15amRP
615. They never tested it for any DNA or other forensic
evidence but stored it as evidence. 10/1/15amRP 615;
10/1/15pmRP 5.

Before his trial, Mr. Abawaji requested forensic test
results for the hammer, but the prosecution told him it was not

tested. 9/28/15RP 157-58. Police officers explained the



hammer was securely stored and never sent to the lab.
10/1/15pmRP 5. Mr. Abawaji remained confused about why
the hammer was not tested for DNA evidence, since a test
could show he did not hit Ms. Belte as alleged, undermining
both the attempted murder conviction as well as the deadly
weapon enhancement. CP 11-12, 80.

In August 2019, Kebede Abawaji mailed a written request to
the trial court for post-conviction DNA testing. CP 70-73. He
sent this motion from prison and asked the court to appoint
counsel to assist him as permitted by statute and based on the
court’s finding of indigency. CP 70, 73.

Over the next year, Mr. Abawaji attempted to note his
motion for a hearing numerous times. CP 74-92. Judge Averil
Rothrock was assigned the case, replacing trial judge who was
no longer in the superior court. CP 19. In July 2020, Judge

Rothrock acknowledged Mr. Abawaji had “been trying to note

his motion “for some time.” Id. But Judge Rothrock summarily



denied Mr. Abawaji’s request without a hearing and refused to
appoint counsel to assist him. CP 19, 24.n

E. ARGUMENT

1. This Court should review the trial court’s

refusal to provide counsel to Mr. Abawaji by
disregarding evidence of his indigence.

RCW 10.73.170(4) authorizes the court to appoint
counsel for an indigent person to help prepare and present a
motion for post-conviction DNA testing. Mr. Abawaji’s request
for DNA testing asked the court to appoint counsel to assist
him with his motion. CP 14. Judge Rothrock refused to appoint
counsel because Mr. Abawaji had not shown he was indigent.
CP 20.

Mr. Abawaji’s motion explained he had been found
indigent “by this Court” under GR 34. CP 11. He had been
indigent throughout the court proceedings. CP 9-10. He was
serving a sentence of 201 months in prison. CP 4. At

sentencing, the trial judge waived legal financial obligations

“because the defendant lacks the present and future ability to



pay them.” CP 3. He received appointed counsel in his direct
appeal after the court found Mr. Abawaji is “unable by reason
of poverty to pay for any expenses of appellate review.” CP 9.
His financial declaration showed he had no income and no
assets whatsoever. CP 67-69.

This record documents Mr. Abawaji’s longstanding
indigence and offers no reason to think his financial status
changed. See RAP 15.2(f) (presumption on indigency continues
throughout appeal); State v. Grant, 196 Wn. App. 644, 651,
385 P.3d 184 (2016) (noting “presumption of continued
indigency throughout review”).

The court deemed Mr. Abawaji insufficiently indigent
without communicating with Mr. Abawaji about his financial
resources. It never asked him for another declaration to verify
his financial status had not improved while in prison. It
recognized that Mr. Abawaji had been struggling “for some
time” to note his motions while pro se and in prison, and said it

“regret[ted] the delay.” CP 19. But it ignored the plain evidence



of his indigence contained in the existing record and refused to
appoint counsel.

It was manifestly unreasonable for the court to deny Mr.
Abawaji’s pro se request for counsel based on his failure to
demonstrate his indigence. CP 20. The record is replete with
evidence demonstrating he lacked a present and future ability
to pay the costs of counsel. See, e.g., CP 3, 9-10, 67-69.

The Court of Appeals summarily ignored the trial court’s
manifestly unreasonable finding that Mr. Abawaji was not
entitled to counsel because he had not proven his indigence.
Slip op. at 9. It ruled there was no reason to give Mr. Abawaji
counsel because he filed a motion asking for DNA testing and
this motion sufficed. However, this pro se motion is hardly the
equivalent of the advocacy a trained attorney could provide and
the Court of Appeals fundamentally disrespects and
downgrades the critical role counsel can provide.

Counsel is a structural right in a criminal case. United

States v. Gonzalez—Lopez, 548 U.S. 140, 148-49, 126 S. Ct.



2557, 165 L. Ed. 2d 409 (2006); Gideon v. Wainwright, 372
U.S. 335,83 S. Ct. 792, 9 L. Ed. 2d 799 (1963).

CrR 3.1(b)(2) guarantees that counsel will be provided
“at every stage of the proceedings, including sentencing,
appeal, and post-conviction review.” While access to counsel is
not automatically guaranteed for an indigent person seeking
post-conviction DNA testing, denying counsel to a poor,
Incarcerated immigrant who is not a native English speaker
undermines this individual’s ability to meaningfully advocate
for this critical testing.

Mr. Abawaji grew up in Ethiopia and remained closely
enmeshed in the Ethiopian community after he moved to the
United States in his early 30s. 10/5/15amRP 9, 12, 22; CP 6.
He did not learn English until he was an adult and used an
interpreter’s assistance at trial. 10/5/15amRP at 8-9, 15. He was
raised with different cultural norms and legal practices than in
the United States. Id. at 26, 29, 36, 55, 61. At trial he spoke

about his difficulty adjusting to living in the United States and



his different expectations about the legal system. See, e.g.,
10/5/15pmRP 4, 5, 15, 35. The judge deciding the post-
conviction motion had not presided at trial and expressed no
understanding of Mr. Abawaji’s limited skills as a pro se
attorney.

Mr. Abawaji’s pro se motion showed he lacked the legal
skills to explain critical facts. His motion said he was coerced
into pleading guilty by his attorney’s failure to request this
DNA testing, yet he had not pled guilty. CP 12. His motion also
noted he had a trial, but it did not refer the court to his own
testimony, even though this testimony contained the critical
information that he had not used the hammer as alleged and
lied to the police when he said otherwise. CP 12-13.

This Court should grant review to address the
importance of giving counsel to a person who is incarcerated

and lacks the basic skills needed for self-representation.

10



2. The Court of Appeals subverted the
standard this Court set for reviewing a
request for post-conviction DNA testing and
refused to treat a favorable DNA test as
benefitting the convicted person

a. Post-conviction DNA testing is a critical check on
the fairness and reliability of a conviction.

The purpose of the post-conviction DNA testing statute
is to allow a convicted person to correct the injustice that
occurs when a person is convicted despite their innocence. See
State v. Thompson, 173 Wn.2d 865, 872, 271 P.3d 204 (2012).
Each person eligible for this testing has been convicted, some
by “overwhelming evidence indicating guilt” yet DNA testing
may still exonerate an innocent person. State v. Crumpton, 181
Whn.2d 252, 261-62, 332 P.3d 448 (2014). The fact that there is
sufficient evidence to support the jury’s verdict convicting the
petitioner has no bearing on whether post-conviction DNA
testing should be ordered under RCW 10.73.170.

DNA evidence reveals that “innocent people can and do

confess to crimes they did not commit.” Thompson, 173 Wn.2d

11



at 872 n.1. A court deciding whether to grant post-conviction
DNA tests may not deny the request based on the fact of
conviction, the existence of a confession, or the certainty of a
witness.

The reason DNA was not previously tested has no
bearing on a convicted person’s right to DNA testing. State v.
Riofta, 166 Wn.2d 358, 366, 209 P.3d 467 (2009). If the DNA
testing “now requested” would provide “significant new
information,” a petitioner meets the express requirements of
RCW 10.73.170(2)(a)(iii). 1d.

b. The Court of Appeals and trial court misapplied the
substantive standard entitling a person to post-
conviction DNA testing.

The substantive standard for obtaining a DNA test is that
the convicted person must show there is a “likelihood that the
DNA evidence would demonstrate innocence on a more
probable than not basis.” RCW 10.73.170(3) (emphasis added).

Testing should be ordered where the test “may produce new

material evidence” that would “support a theory” of innocence;

12



it does not have to prove innocence definitively. Riofta, 166
Whn.2d at 366.

The court applying this standard must assume the test
provides exculpatory DNA evidence and then assess those
favorable results based on evidence in the case. Crumpton, 181
Whn.2d at 260. It must grant a motion for post-conviction
testing when exculpatory results would, in combination with
the other evidence, raise a reasonable probability the petitioner
did not commit the crime as alleged. Id. at 260-61.

The Court of Appeals opinion undercut this standard. It
claimed this Court has never explicitly held a person seeking
DNA testing is entitled to any favorable inferences other than
the assumption that there is a favorable DNA test result. Slip
op. at 9. It refused to draw any favorable conclusions from a
favorable DNA test based on this faulty logic. Slip op. at 9-10.

Instead, it deferred to the trial court’s assessment that the
prosecution presented evidence Mr. Abawaji used the hammer,

relying on evidence viewed in the light most favorable to the

13



State. Yet the right to post-conviction DNA testing does not
rest on reviewing the evidence in the light most favorable to the
prosecution. See Thompson, 173 Wn.2d at 874.

If DNA testing favorably showed Mr. Abawaji had not
used the hammer and the hammer had not even a bare trace
amount of evidence that it touched Ms. Belte’s skull that DNA
testing would have detected, this evidence would completely
undermine the prosecution’s case. Jurors could no longer adopt
the prosecution’s claim he repeatedly struck Ms. Belte in the
skull with his hammer with force that left marks. See
9/29/15RP 444, 448; 10/7/15RP 693.

The Court of Appeals decision undermines the required
presumption of favorable DNA test results. See Crumpton, 181
Whn.2d at 260. It insists that it is not required to assess that
favorable result as having further favorable consequences in
the case because it claims this Court has not expressly required
any favorable view of DNA evidence other than the presence of

such evidence.

14



This Court should grant review because the Court of
Appeals decision is contrary to this Court’s decisions, contrary
to the plain language and intent of RCW 10.73.170, and
undermines the importance of allowing access to post-
conviction DNA tests that will show the person is innocent of
an offense or weapon enhancement.

F. CONCLUSION

Based on the foregoing, Petitioner Kebede Abawaji
respectfully requests that review be granted pursuant to RAP
13.4(b).

Counsel certifies this document contains 2380 words and
complies with RAP 18.7(b).

DATED this 5" day of January 2022.

oo Gllr

NANCY P. COLLINS (28806)
Washington Appellate Project (91052)
Attorneys for Petitioner
nancy@washapp.org
wapofficemail@washapp.org
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FILED
12/6/2021
Court of Appeals
Division |
State of Washington

IN THE COURT OF APPEALS OF THE STATE OF WASHINGTON

STATE OF WASHINGTON,
DIVISION ONE
Respondent,
No. 81867-8-
V.
UNPUBLISHED OPINION
KEBEDE B. ABAWAJI,

Appellant.

DWYER, J. — Kebede Abawaji appeals from the superior court’s order
denying his motion for postconviction deoxyribonucleic acid (DNA) testing and
appointment of counsel under RCW 10.73.170. Abawaji contends that the
superior court erred by denying his request for postconviction DNA testing
because a favorable DNA test would demonstrate his innocence on a more
probable than not basis. In advancing this contention, Abawaji asserts that the
superior court erred by denying this request because it was unfamiliar with the
trial record and misunderstood the contested issues at trial. In addition, with
regard to the denial of his request for appointment of counsel, Abawaji asserts
that the superior court erred by not finding him to be “indigent,” as defined by
RCW 10.101.010, or appointing counsel. Because the superior court did not err

by denying either of Abawaji’'s requests, we affirm.
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|

Kebede Abawaji and Tigist Belte were married in Ethiopia in 1999 and
moved to the United States in 2003. By 2014, the couple was legally separated.
However, Abawaji was allowed to visit Belte’s home at will in order to visit his
four children.

On November 1, 2014, Abawaji and Belte were at Belte’s home when
Abawaji became angry and an argument ensued. At one point, Abawaji grabbed
Belte by the neck, threw her onto a bed, choked her, and threated to kill her.
Belte was able to wrestle free, at which point Abawaji approached her with a
kitchen knife. Belte retreated outside of the home and her oldest son, Olifa, was
able to get the knife away from his father. Abawaji was subsequently arrested.
However, the charges were dismissed when Belte did not appear for trial.

In February 2015, Abawaji and Belte officially divorced. After the divorce,
Abawaji became concerned that Belte had become romantically involved with
another man. Abawaiji’s concern grew to the point that he placed an audio
recording device in Belte’s car and a video recording device in her home. Soon
thereafter, Belte signed a “contract,” drafted by one of her sons, in which she
promised not to have relationships with other men.

Abawaiji testified that, pursuant to a tradition in the Oromo culture, of which
he is a member, when a married woman takes a lover, “one of the men need to
go — going to kill each other. That’s for sure, that’s for sure. So | was afraid, |
was scared.” He went on to explain that, essentially, the tradition requires that

the new lover and his friends and family try to kill the woman’s husband.



No. 81867-8-1/3

On April 1, 2015, Abawaji encountered Belte outside of her home. Belte
testified that Abawaji came up from behind her and, when she turned around,
she saw him holding an object that “look[ed] like . . . a hammer.” Belte further
testified that Abawaji then struck her in the head with the hammer, causing her to
fall and lose consciousness. Abawaji then telephoned 911 and informed the
dispatcher that he had hit Belte with a hammer:

CALLER: Uh, | hit my—my wife.

OPERATOR: You hit your wife?

CALLER: Yes.

OPERATOR: Okay you hit her with your car or you hit her
intentionally with your fist? What are you saying?

CALLER: with a hammer.

OPERATOR: hammer?
CALLER: Yes. In her head. Because she pissed me off.

When Seattle police officers arrived at Belte’s home, Abawaji immediately
surrendered to them and identified Belte as “his wife.” He informed the officers
that Belte had broken their “contract” by “sharing his bed” with another man.
Abawaiji then directed the officers to the location of the hammer, which was in the
trunk of his car. Abawaji was recorded on police in-car video footage
acknowledging his Miranda? rights. Abawaiji then admitted to the officers that he
hit Belte with a hammer:

OFFICER: What did you hit her with?

MR. ABAWAJI: With a hammer.

OFFICER: Where'’s the hammer?

MR. ABAWAJI: | threw it over -- you want to know where? It's under

the — under the (inaudible).

OFFICER: Under the car?
MR. ABAWAJI: In the car, in the car.

1 Miranda v. Arizona, 384 U.S. 436, 88 S. Ct. 1602, 16 L. Ed. 2d 694 (1966).
3
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OFFICER: In this car?

MR. ABAWAJI: Yeah

OFFICER: Or in your car?

MR. ABAWAJI: In my car.

OFFICER: Red one? In your car. Can we get it out of your car?

MR. ABAWAJI: Yeah.

Belte sustained severe injuries. Upon arrival at the emergency room at
Harborview Medical Center, she was intubated and entirely unresponsive. The
attending physician found multiple depressed skull fractures, which were
described as “bleeding dents to her skull.”

At trial, Abawaji pleaded self-defense, claiming that he was in fear for his
life. Abawaji claimed that he became aware of a plan to kill him through a
recording made on the video device that he had placed in Belte’s home.

Abawaiji also claimed that, on the date of the incident, he confronted Belte
with this recording and she became angry and forced him out of the house. He
further testified that, after being forced out of the house, Belte grabbed him and
he pushed her away. They then both fell to the ground, with Abawaiji landing on
top of Belte. According to Abawaji, Belte hit her head on the ground when she
initially fell, and then proceeded to stand up and fall again two or three more
times. Abawaiji testified that he then telephoned 911 and informed the operator
that he had hit Belte with a hammer “[s]o they [would] come quickly.” Abawaiji
also testified that he maintained this story with the responding officers because,
in Ethiopia, the “police beat you up to death” for lying.

The hammer in question was never submitted for DNA testing. In October

2015, Abawaji was convicted of attempted murder in the second degree while

armed with a deadly weapon and felony harassment — domestic violence. The

4
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trial court imposed a standard-range sentence of 201 months of incarceration,
which included a 24-month deadly-weapon enhancement. Abawaji’s judgment

and sentence was affirmed on direct appeal. State v. Abawaji, No. 74256-6-1,

slip op. at 11 (Wash. Ct. App. Mar. 6, 2017) (unpublished),

http://www.courts.wa.gov/opinions/pdf/742566.pdf.

In August 2019, Abawaji mailed a written request to the superior court for
postconviction DNA testing of the hammer pursuant to RCW 10.73.170, as well
as appointment of counsel under RCW 10.73.170(4). Over the next year,
Abawaji attempted, several times, to request a hearing on his motion. In July
2020, the superior court denied Abawaiji’s request for postconviction DNA testing
and declined to appoint counsel to prepare and present the motion.

Abawaji appeals.

I

Abawaji contends that the superior court erred by denying his motion for
postconviction DNA testing under RCW 10.73.170. According to Abawaji, the
superior court should have granted this motion because a favorable DNA test
result would demonstrate his innocence, on a more probable than not basis. We

disagree.
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A
We review a trial court’s ruling on a motion for postconviction DNA testing

for abuse of discretion. State v. Crumpton, 181 Wn.2d 252, 257, 332 P.3d 448

(2014). A trial court abuses its discretion if the decision rests on facts
unsupported by the record or was reached by applying the wrong legal standard.
Crumpton, 181 Wn.2d at 257.
B
RCW 10.73.170 provides a mechanism for individuals to seek DNA testing
in order to establish their innocence. Crumpton, 181 Wn.2d at 258. In relevant
part, RCW 10.73.170 provides:

(1) A person convicted of a felony in a Washington state
court who currently is serving a term of imprisonment may submit to
the court that entered the judgment of conviction a verified written
motion requesting DNA testing, with a copy of the motion provided
to the state office of public defense.

(2) The motion shall:

(a) State that:

(i) The court ruled that DNA testing did not meet acceptable
scientific standards; or

(i) DNA testing technology was not sufficiently developed to
test the DNA evidence in the case; or

(iif) The DNA testing now requested would be significantly
more accurate than prior DNA testing or would provide significant
new information;

(b) Explain why DNA evidence is material to the identity of
the perpetrator of, or accomplice to, the crime, or to sentence
enhancement; and

(c) Comply with all other procedural requirements
established by court rule.

(3) The court shall grant a motion requesting DNA testing
under this section if such motion is in the form required by
subsection (2) of this section, and the convicted person has shown
the likelihood that the DNA evidence would demonstrate innocence
on a more probable than not basis.

RCW 10.73.170.
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The statute has both procedural and substantive requirements.

Crumpton, 181 Wn.2d at 258. The procedural requirements are lenient. State v.
Riofta, 166 Wn.2d 358, 367, 209 P.3d 467 (2009). By contrast, the “substantive
standard is onerous.” Riofta, 166 Wn.2d at 367.

Because the State concedes that Abawaji has met his procedural burden,
these requirements need not be discussed further. At issue is the substantive
portion of the statute, which requires the convicted person to show “the likelihood
that the DNA evidence would demonstrate innocence on a more probable than
not basis.” RCW 10.73.170(3).

“In determining whether a petitioner has satisfied this requirement, our
Supreme Court has instructed that the petitioner is entitled to the ‘favorable
presumption’ of an ‘exculpatory DNA test result.”” State v. Braa, 2 Wn. App. 2d
510, 520, 410 P.3d 1176 (2018) (quoting Crumpton, 181 Wn.2d at 260).
However, in considering the petitioner’'s motion under subsection (3), the court

should not ignore the evidence from trial. It must look at DNA

evidence in the context of all the evidence against the individual

when deciding the motion. Riofta, 166 Wn.2d at 368. It is only

within the context of the other evidence that the court can

determine whether DNA evidence might demonstrate innocence.
Crumpton, 181 Wn.2d at 262 (footnote omitted).

Accordingly, we “look to whether, considering all the evidence from trial
and assuming an exculpatory DNA test result, it is likely the individual is innocent
on a more probable than not basis.” Crumpton, 181 Wn.2d at 260.

An exculpatory DNA test result can be useful to show innocence on a

more probable than not basis when the identity of a lone perpetrator is in
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qguestion. For example, in State v. Gray, the court held that the defendant, who
had been convicted of rape and attempted rape of two teenage girls, was entitled
to postconviction DNA testing because it was undisputed that there was only one
perpetrator. 151 Wn. App. 762, 774, 215 P.3d 961 (2009). If the new DNA
evidence excluded Gray as the source of the DNA, then his innocence was likely
on a more probable than not basis. Gray, 151 Wn. App. at 774. Similarly, in

State v. Thompson, our Supreme Court held that, in a situation in which the

identity of the lone perpetrator is in question, DNA testing will either exculpate or
inculpate the defendant. 173 Wn.2d 865, 876, 271 P.3d 204 (2012). However,
in this case, whether Abawaji was the perpetrator is not seriously at issue.

Abawaiji’'s motion requesting postconviction DNA testing states that the
hammer, “if tested would prove that it was not used in the assault.” Abawaiji
further claimed that, “[h]ad [his] attorney believed that he told 911 that he hit his
wife with a hammer for the sole purpose of getting them to respond to the scene
faster, he would not stand convicted, and had an actual defense.”

Abawaji was convicted of attempted murder in the second degree with a
deadly weapon enhancement. The elements of murder in the second degree are
provided in RCW 9A.32.050, which states, in relevant part:

(1) A person is guilty of murder in the second degree when:
(a) With intent to cause the death of another person but
without premeditation, he or she causes the death of such person

or of a third person.

RCW 9A.32.050(1)(a).
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Moreover, “[a] person is guilty of an attempt to commit a crime if, with
intent to commit a specific crime, he or she does any act which is a substantial
step toward the commission of that crime.” RCW 9A.28.020(1).

Additionally, Abawaiji’'s sentence included a deadly weapon enhancement,
which required a finding that “the offender or an accomplice was armed with a
deadly weapon other than a firearm.” RCW 9.94A.533(4).

Abawaiji claims that a favorable DNA test result (specifically, a test
disclosing none of Belte’s DNA on the hammer) would necessarily mean that he
did not use the hammer to attack Belte. However, “neither our Supreme Court
nor this court has held that a petitioner is entitled to additional inferences in his
favor beyond the assumption of a favorable DNA test result.” Braa, 2 Wn. App.
2d at 521. In other words, we are not obligated to accept the petitioner’'s theory
for what a favorable DNA test result means. See Braa, 2 Wn. App. 2d at 522
(stating that the defendant was not entitled to the favorable inference that the
presence of the victim’s blood in the parking lot necessarily meant that the
defendant acted in self-defense, especially in light of the other available

inferences and the great weight of the evidence); see also Riofta, 166 Wn.2d at

370 (stating that a lack of the defendant’s DNA, or the presence of someone
else’s, on the hat of the shooter, which was left at the scene of the crime, was not
evidence of defendant’s innocence).

As expressed in Abawaji’'s motion, a favorable DNA test result would show
only a lack of Belte’s DNA on the hammer. Assuming this favorable DNA test

result and considering the evidence presented at trial, the record supports the
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superior courts conclusion that Abawaji did not establish that a favorable test
result would demonstrate his innocence on a more probable than not basis.

In ruling on the motion for postconviction DNA testing, the superior court
reasoned:

A lack of DNA evidence connected to his wife on the hammer,

presuming the result of a test would produce this “favorable” result

for Mr. Abawaji, would not demonstrate that he did not use either

this hammer or a deadly weapon in the assault on his wife. . . .

[H]is wife testified to the attack with a hammer. The defendant

admitted the same to law enforcement. This evidence strongly

supports the sentencing enhancement with or without the actual

hammer, and with or without any DNA evidence on that hammer.

Moreover, the jury was aware that there was no DNA evidence

from the hammer. The jury convicted Mr. Abawaji and returned a

special verdict finding that Defendant was armed with a deadly

weapon notwithstanding a lack of DNA evidence. A test today

would only confirm what the jury knew: the State had no DNA

evidence from the hammer. This result would fail to raise the

likelihood that Mr. Abawaji did not use a deadly weapon on a more

probable than not basis.

The superior court did not abuse its discretion by denying Abawaiji’'s
motion for postconviction DNA testing. Abawaji contends that a lack of Belte’s
DNA on the hammer would necessarily show that “no hammer was used,” and
that he is innocent. Not so. Even if the hammer is devoid of Belte’s DNA,
Abawaiji’s desired conclusion does not necessarily follow, as there remains
overwhelming evidence that Abawaji did, indeed, hit Belte with a hammer. The
evidence established that Abawaji himself telephoned 911 and reported that he
had hit Belte with a hammer because she “pissed [him] off.” It further established
that Abawaji confessed to the responding officers that he had struck Belte with a

hammer. In addition, Belte testified that Abawaji attacked her with a hammer.

And a hammer was found by the police in the exact location at which Abawaiji

10
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told them it would be found. Moreover, Belte’s attending physician testified that
Belte had suffered multiple depressed skull fractures to different parts of her
head, which the doctor described as “bleeding dents.”

Furthermore, during closing argument, Abawaji’s attorney acknowledged
the lack of DNA evidence on the hammer, asking “[w]here is the blood on the
hammer? Find the hammer. There is no blood.” His defense counsel also
stated, “What they haven’t proven to you is that their weapon has absolutely no
forensic or scientific evidence of her DNA or any blood or anything of that
matter.” His attorney concluded the closing argument by declaring to the jury
that the “State did not investigate this case to the full extent they should have and
didn’t present you with the evidence that would convince you beyond a
reasonable doubt that the hammer was the weapon that was used and that the
hammer . . . was used multiple times to hit Ms. Belte.”

Thus, Abawaiji already argued to the jury that Belte’s blood was not on the
hammer. Furthermore, if DNA testing were to be performed, Abawaji would lose
the benefit of the inference that the police conducted an incomplete investigation
of the crime. In such a circumstance, as the superior court observed, the jury
would know no more than what it already knew.

Not to be deterred, Abawaji next contends that the superior court erred by
denying his motion for postconviction DNA testing because it was unfamiliar with

the trial record.? According to Abawaiji, the superior court presumed that there

2 Judge Averil Rothrock was appointed to Department 16 of King County Superior Court
in October 2018 to replace Judge John Chun, who presided over Abawaji’s trial, upon Judge
Chun’s appointment to this court.

11
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was no conflict at trial over Abawaji’'s use of a hammer. Again, we disagree. As
Abawaji also recognizes, the superior court, in ruling on this motion, reviewed our
decision entered on direct appeal. Notably, that decision reads, in part:

Abawaji also asserts that the jury should not have relied on

his statement to law enforcement officers because those

statements were made in fear due to his cultural background.

Abawaji testified he lied to the 911 operator about the hammer to

get help to Belte faster. He said that he did not change his story

when officers arrived on scene because he did not want officers to

assault him. He stated that “in [his] country, police beat you up to

death.”. . . . He stated that he did everything the police wanted

because he did not want to get beat. The jury considered his

testimony on these issues and rejected it. Because we do not

reweigh evidence on appeal, we reject Abawaji’s claim.

Abawaiji, No. 74256-6-I, slip op. at 10 (footnote omitted).

It is clear that the superior court was well aware of Abawaji’s trial
testimony and the evidence that was presented against him.

On a more probable than not basis, a favorable DNA test result (that the
hammer does not have Belte’s DNA on it) when considered alongside the
evidence presented at trial would not demonstrate that Abawayji is more likely
innocent than not. Therefore, the superior court did not abuse its discretion by
denying the motion for postconviction DNA testing.

Accordingly, Abawaji’'s assignment of error fails.

1]l

Abawaji next contends that the superior court erred by not appointing

counsel for the purpose of preparing and presenting the motion for postconviction

DNA testing, as allowed by RCW 10.73.170(4). According to Abawaji, the

superior court erroneously found that he was not indigent. Because Abawaiji fails

12
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to establish that the superior court abused its discretion by denying his request,
his claim fails.

We review a trial court’s ruling on a motion for postconviction DNA testing
for abuse of discretion. Crumpton, 181 Wn.2d at 257. A trial court abuses its
discretion when “no reasonable judge would have made the same ruling.” State
v. Burke, 196 Wn.2d 712, 741, 478 P.3d 1096 1096 (2021) (internal quotation

marks omitted) (quoting State v. Ohlson, 162 Wn.2d 1, 8, 168 P.3d 1273 (2007)),

cert. denied, 2021 WL 4508294 U.S. Wash. (Oct. 4, 2021).
The statutory considerations for appointing counsel are as follows:

Upon written request to the court that entered a judgment of

conviction, a convicted person who demonstrates that he or she is

indigent under RCW 10.101.010 may request appointment of

counsel solely to prepare and present a motion under this section,

and the court, in its discretion, may grant the request. Such motion

for appointment of counsel shall comply with all procedural

requirements established by court rule.

RCW 10.73.170(4).

There are two steps to appointing counsel provided by this statute: (1)
demonstration of indigence, and (2) the court’s exercise of discretion to appoint
or not appoint counsel.

The superior court concluded that Abawaji failed to show that he was
indigent. Additionally, the superior court concluded that, even if Abawaji had
made a showing of indigence, it would have nevertheless denied the motion. In
so ruling, the superior court observed that Abawaji “prepared a motion and it

sufficiently describes his theory and request.” As such, the superior court ruled

that, the “appointment of an attorney would not significantly advance Mr.

13
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Abawaji’'s motion and that the theory and grounds for which he seeks attorney
assistance do not warrant appointment.”

Abawaiji fails to demonstrate that no reasonable judge would have made
the same ruling. The superior court was aware of the basis for Abawaiji's
request. It ruled that Abawaji had successfully communicated what he desired
and why he should succeed to the court. As the superior court’s order states, “[a]
lack of DNA evidence connected to [Belte] on the hammer, presuming the result
of a test would produce this ‘favorable’ result for Mr. Abawaji, would not
demonstrate that he did not use either this hammer or a deadly weapon in the
assault on [Belte].”

The superior court understood Abawaiji's request and his basis for making
it. The superior court reasonably concluded that appointment of counsel was not
necessary to aid Abawaji in his request. There was no abuse of discretion.

Accordingly, Abawaji’'s assignment of error fails.

Affirmed.

WE CONCUR:
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